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Chapter 4. Federal Bilingual Education Policy and its Purposes

‘[W]e are interested in hearing views on the issue of what 

the purpose  of bilingual education ought to be. Is it to be simply to 

assist those who don’t know English to learn English or is it to be 

to educate citizens in bilingualism and biculturalism?’

 -Rep. Lloyd Meeds of Washington (1974)


The history of bilingual education largely reflects the vicissitudes in the American identity debate during the last four decades of the twentieth century. The federal Congress began seriously debating bilingual education in 1967, just two years after the assassination of Malcolm X and at the height of the era of ethnic assertiveness that produced the Black Panthers, the Brown Berets, and a new emphasis on cultural pluralism. A year later, Martin Luther King and Robert Kennedy both died at the hands of assassins and Lyndon Johnson acknowledged the toll the Vietnam War had taken on his popularity by declining to seek re-election. The 1968 Democratic Convention was marred by turmoil and outrageous ‘Yippie’ protests, and Richard Nixon coasted to the White House in November. Thus began a long era of Republican rule (interrupted only for four years when Watergate delivered the presidency into the hands of Jimmy Carter), during which time the national tide slowly turned away from multiculturalism and toward assimilationism. In fits and starts, federal bilingual education policy did the same.


After generations of official indifference or outright hostility toward the linguistic needs of Hispanics in the United States, the federal government in 1968 made its first significant attempt to integrate language-minority students into the nation’s public schools. The Bilingual Education Act of 1968 provided state and local educational authorities with grant money to support programs intended to assist these students.
 But from the moment debate on the act commenced in January of 1967, its purpose was ambiguous—perhaps intentionally so.


In the three decades since this first movement toward the accommodation of linguistic minorities, scholars, judges, and the Congress itself have tugged and chipped at the Bilingual Education Act and related legislation in the hope both of moulding it for their purposes and of understanding its original design. But today the uncertainty persists: should federal policy seek to forge monolingual English-speakers from the multilingual masses of students that populate America’s classrooms? Or should it support the maintenance and enrichment of their various languages?

The origins of bilingual education


Prior to 1967, the federal government had no official policy on bilingual education. The foundation for some such policy had been laid, though, with the enactment of the 1964 Civil Rights Act.
  While it did not specifically mention language minorities or education, Title VI of the Civil Rights Act prohibited any program receiving federal funds from discriminating against people on the basis of ‘race, color, or national origin’.
 This Title eventually would form the underpinning of a Supreme Court declaration that special provisions must be made for the education of language minorities in public schools.


As the 1960s neared a close, however, the situation of language-minority students was unenviable, and the federal government offered them little solace. States and local school districts, for their part, generally were explicitly hostile to the use of languages other than English. Speaking English often was perceived as a patriotic pre-requisite, and students lacking English proficiency were viewed with suspicion. In many schools during the first half of the twentieth century, not only the study but also the casual use of minority or foreign languages was forbidden. Some of the most severe restrictions on foreign-language study, products of post-World War I jingoism, ended when the Supreme Court ruled in 1923 that notwithstanding the understandable desire of a State ‘to foster a homogeneous people with American ideals....[t]he protection of the Constitution extends to all, to those who speak other languages as well as to those born with English on the tongue’.
 But this ruling had little impact in the Southwest, where Hispanic students continued to face sanctions for using their native language while in school. 


Most Hispanics educated in the American Southwest in the middle of the twentieth century recall being subjected to some form of punishment for speaking Spanish in school. It was common practice for teachers to wash Spanish-speaking students’ mouths out with soap or to strike their knuckles with wooden rulers.
 As recently as the 1960s, ‘Spanish detention’ (holding students after school if they spoke Spanish) and similar punishments were routine in schools in Texas, New Mexico and other south-western States.




Because the use of their native language was forbidden and their English proficiency was limited, Hispanic students’ education suffered. In 1967, Hispanic students in the south-western United States completed only 7.1 years of schooling on average, compared to 12.1 years for Anglos.
 Unable to comprehend the language of instruction, they often found themselves classified by school officials as mentally-retarded because of their poor academic performance.
 ‘As late as 1980’, James Crawford reports, ‘Hispanic children in Texas were overrepresented by 315 percent in the learning-disabled category’.


Schools did little to lower the linguistic hurdles that their Spanish-speaking students confronted. Reviewing the era in 1975, the US Commission on Civil Rights found evidence only of ‘scattered attempts’ to ameliorate the dismal condition of language-minorities in south-western schools between 1920 and 1940.
 Rather than structure educational programs that would address the linguistic needs of their students, schools generally ignored those needs in obeisance to a philosophy of forced assimilation, which considered it to be the duty of the schools to suppress the native culture of minority students. This philosophy precluded any accommodation of linguistic diversity, so students with limited English proficiency (or LEP) were left to ‘sink or swim’. Looking back on these practices in 1981, a federal District Court in Texas described how for many years Hispanic students had seen their language and culture ‘assailed and excluded in an effort to “Americanize” them’ and concluded that existing English-only policies in schools ‘must be seen, not as neutral or benign, but rather as one more vehicle to maintain these children in an inferior position’.

The Bilingual Education Act of 1968


With this history in mind, the Congress in 1967 undertook to initiate a federal policy of encouraging schools to meet the needs of their Spanish-speaking students. The Civil Rights Movement had awakened the nation to its need to redress two centuries of racial injustice. The federal government had recently enacted back-to-back civil rights legislation (the 1964 Civil Rights Act and the 1965 Voting Rights Act). Historically segregated schools and universities finally were beginning to admit black students. And President Johnson had inaugurated a full-scale ‘War on Poverty’ to alleviate the economic condition of America’s racial minorities. Set against this backdrop, the Bilingual Education Act was seen by many supporters as one more overdue acknowledgement of the nation’s debt to its excluded citizens. Politicians of all ideological stripes saw the political attraction, if not the cultural and educational importance, of embracing bilingual education. California Governor Ronald Reagan recently had repealed that state’s law requiring English-only in schools, and Reagan’s future vice-president, Texas Representative George Bush, sponsored one of the thirty-seven bilingual education bills that were introduced during the Congress’ 1967-68 term.


Despite its political appeal, the Bilingual Education Act that finally became law began as a fairly modest measure. The language of the law authorised Congress to appropriate $15 million in 1968 and $30 million in 1969 to fund educational programs for language minorities.
 But Congress provided no money for the bill in its first year and only $7.5 million in its second year.
 Between 1969 and 1973 Congress appropriated just $118 million for bilingual education programs,
 far less than the $250 million that the law permitted to be spent.
 Still, the 27,000 children served by bilingual programs under the Bilingual Education Act in 1969 doubled the total number of students receiving bilingual instruction nation-wide
—even if they were only a fraction of the estimated three million school-age children with Limited English Proficiency.
 What’s more, these humble beginnings were enough to give bilingual education advocates a seat at the budgetary table, where they argued successfully for increased funding over the years—the total Senate appropriation for bilingual education programs for the 1998 fiscal year was $354 million [image: image1.wmf]Bilingual
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(Graph 4-1 illustrates this growth in federal bilingual education spending).


The Bilingual Education Act is not, and never was, a mandatory program. It does not require school districts to provide language-minority students with any particular form of instruction. Instead, it grants federal funds to school districts wishing to offer special programs to LEP students.
 Given the historical tendency of schools to ignore these students’ educational needs, such grants ought to be unobjectionable. But from the moment of its introduction, the Bilingual Education Act (which is generally known as Title VII) was shrouded in a controversy over the specific types of educational programs it should fund, and over the goals those programs should seek to accomplish.

Types of programs


Much of the debate surrounding the purpose of the Bilingual Education Act has concerned the issue of what type of program it intended to promote, or whether it sought to promote any particular program at all. Opponents of bilingual education argue that the act simply aimed to improve the education of language minorities, and that bilingual education is not the only—nor even the best—way to do that. In fact, the bill did not specify a particular curricular approach to educating LEP students; instead, it encouraged the development of ‘new and imaginative’ programs to meet these students’ educational needs.
 Nothing in the text of the bill suggested that these programs necessarily would utilise students’ native languages. The report issued by the Senate committee that approved the legislation pointedly left the choice of programs ‘to the discretion and judgments of the local school districts to encourage both varied approaches to the problem and also special solutions for a particular problem of a given school’.
 Speaking in defence of the legislation from the Senate floor, Ted Kennedy of Massachusetts echoed this report and emphasised that ‘the Bilingual Education Act does not intend to prescribe the specific types of programs or projects that are needed to carry out its purposes’.
 Even Senator Ralph Yarborough, a Texas Democrat and the bill’s original sponsor, praised several experimental bilingual education programs but hastened to add that ‘it is contemplated that grants will be made to find new and improved methods’.
 In fact, James Crawford points out, ‘[i]n spite of its name, the original Bilingual Education Act did not require schools to use a language other than English to receive funding’.


Nonetheless, some supporters of bilingual programs see clear evidence in the legislative history and the language of the legislation itself indicating that Congress had in mind the promotion of bilingual instruction when it passed the law. Senator Yarborough’s support for experimentation, for instance, apparently had a limit: he was willing to allow school districts to develop programs suited for their particular situations, but these programs were expected ‘to make the child literate in both languages’.
 This goal leaves a strong presumption in favour of bilingual education, since other programs might teach students English and thus improve their educational performance but they are relatively unlikely to foster bilingual literacy. The National Council of La Raza maintains that ‘the name of the statute itself and much of the legislative history indicated that Congress expected that [the funded] programs would involve the use of a child’s native language’.
 The Bilingual Education Act, moreover, lists the types of programs it intends to fund: ‘bilingual education programs’ top the list, and no specific alternatives to bilingual education are named—although the eighth item on the list is ‘other activities which meet the purposes of this title’.
 If Congress was willing to contemplate the use of other programs besides bilingual education, it did not feel strongly enough about these programs to identify them.

Goals of programs


But less explored is the question of the law’s underlying purpose: was it pedagogical or political? Surely it was both, with various supporters of the Bilingual Education Act harbouring different expectations for what the law would accomplish. But the political goals of language enrichment and cultural preservation do not seem to have predominated. There is considerable evidence that even many of the members of Congress who specifically envisioned the law as promoting bilingual programs did so on the grounds that these programs were best for language-minority students from a pedagogical perspective. Whatever their disagreement over methodology, the congressional supporters of bilingual education apparently agreed with the advocates of alternative approaches on the desired outcome: improved academic performance by LEP students. Bilingual education, in the view of these supporters, was a remedial program, intended to help language-minority students overcome a perceived educational handicap. There seem to have been few people in Congress who supported bilingual instruction not for pedagogical reasons but because it would foster the preservation of minority languages and culture. For the most part, the intended model was transitional bilingual education, not bilingual maintenance.


Between 17 January 1967 when Senator Yarborough introduced the Bilingual Education Act and 2 January 1968 when President Johnson finally signed the bill into law, the emphasis and perhaps the purpose of the legislation shifted considerably. Motivated as they were by the educational plight of Spanish-speaking students in the American Southwest, the bill’s original sponsors drafted legislation that would fund programs targeted at Mexican-American students.
 This draft of the new Title VII to the Elementary and Secondary Education Act of 1965 specified that federal funds should be directed at ‘programs designed to impart to Spanish-speaking students a knowledge of and pride in their ancestral culture and language’.
 In addition, it encouraged ‘efforts to attract and retain as teachers promising individuals of Mexican or Puerto Rican descent’.
 But Florida’s congressional representatives suggested that their Cuban constituents would benefit from similar assistance, and soon an assortment of legislators was complaining about the bill’s exclusion of other linguistic minorities.
 


In response to these and other concerns, Title VII’s supporters made some possibly fateful adjustments. Language pertaining to Mexican-Americans and Puerto Ricans was eliminated and all children of ‘limited English-speaking ability’
 were made eligible for educational programs funded by the Bilingual Education Act.
 In addition, the Act was amended to restrict federal funds to programs benefiting children from low-income families.
 James Lyons, executive director of the National Association for Bilingual Education and a former senior Education Department official, suggests that these amendments dramatically altered the emphasis of future federal bilingual education policy. The focus on low-income children of limited English-speaking ability, he argues, ‘fundamentally transformed the [conception of bilingual education] into a remedial or compensatory program to serve children who were “deficient” in English-language skills’.
 By thus defining language-minority students as ‘deficient in English rather than as proficient in another language’,
 the law ensured that policymakers and educators would concentrate their attention on English rather than on the students’ native languages. Furthermore, when the proposed law was broadened to include all linguistic minorities rather than Mexican-Americans and Puerto Ricans alone, some legislative language was dropped—including provisions authorising ‘the teaching of Spanish as the native language’ and encouraging the recruitment of Hispanic teachers—and ‘[w]ith it was dropped the notion that our schools could benefit from the linguistic skills and cultural experiences of ethnic language-minority Americans’.
 (Interestingly, the bill’s fuzzy provision for helping students gain ‘a knowledge of and pride in their ancestral culture and language’ was sharpened to support instead ‘a knowledge of the history and culture associated with their languages...’.)


While there is some evidence to support Lyons’ contention that the Bilingual Education Act as originally written sought to preserve minority languages and cultures, it is highly doubtful that this ever was its central function. The bill may have envisioned linguistic enrichment as one of its purposes, but it certainly was not conceived primarily as an instrument of cultural maintenance. Most advocates of Title VII pressed their cause with educational rather than cultural arguments, insisting that the bill was necessary to provide equal educational opportunities to linguistic minorities. Even those who thought that students should be taught to read in their native language before being taught in English based this notion on the pedagogical assumption that learning to read first in their mother tongue would make it easier for students to learn to read in English.
 Cognisant of the fears held by some that bilingual education would undermine national unity, Senator Yarborough adamantly denied that his bill sought ‘to keep any specific language alive’. He added,

It is not the purpose of this bill to create pockets of different languages throughout the country. It is the main purpose of the bill to bring millions of school children into the mainstream of American life and make them literate in the national language of the country in which they live; namely, English.


This educational emphasis is reflected in Title VII’s legislative history and in the law itself. The official declaration of congressional purpose contained in the report of the Senate committee that approved the legislation is framed entirely in educational, not cultural terms: ‘The purpose of this new title is to provide a solution to the problems of those children who are educationally disadvantaged because of their inability to speak English’.
 Similarly, the Bilingual Education Act begins by announcing that ‘Congress hereby declares it to be the policy of the United States to provide financial assistance...to meet these educational needs [of LEP students]’.
 United States policy thus defined has nothing to do with cultural preservation—it is strictly for educational reasons that the bill promotes bilingual education.


There were some, though, whose support of the bill was explicitly linked to their desire for cultural preservation. Lyons notes that one of the rationales for supporting bilingual education that was most commonly voiced in 1967 Senate hearings was the need ‘to prevent the loss of potential bilingualism among Spanish-speaking students’.
 In Senate floor debate, Robert Kennedy offered a defence of cultural preservation:

We must develop programs by which our schools build up the cultural strength which all the children bring to the classroom, whether they be Puerto Rican or Mexican American, Negro or Indian. We must cultivate ancestral pride and self-respect. We must capitalize on the bicultural situation from which he comes and by which he lives.


In the same vein, during deliberations on the Bilingual Education Act in the House of Representatives, Puerto Rican congressional delegate Santiago Polanco-Abreu proposed an amendment which would have offered federal funds to programs that ‘endeavor to preserve and enrich the culture and heritage of the non-English-speaking student’.
 Similarly, Representative William F. Ryan, a New York Democrat, stressed Title VII’s support for programs ‘designed to impart to students a knowledge of the history and culture associated with their language’ and declared, ‘It is vital that Americans with other cultural heritages not be divorced from their heritage by the need to assimilate rapidly...’.
 


Perhaps the most definitive conclusion that can be offered about the original goal of the Bilingual Education Act is that it is resolutely (and probably intentionally) ambiguous. As is the case with much legislation in the United States, the most controversial issues were left unresolved and the language of the bill is deliberately vague enough to support opposing interpretations. Senator Ted Kennedy reflected the schizophrenic impulses motivating the Bilingual Education Act when he embraced both the transitional and the bilingual maintenance goals in consecutive breaths: 

[The Bilingual Education Act] is a forthright effort...to strenghten [sic], as well, the heritage and enrichment which the presence of many racial and ethnic groups bring to the life of our Nation as a whole. It is a creative effort to bring non-English speaking communities into the mainstream of our society by helping to bridge the gap of their bicultural world.


This is how a bill becomes a law in the United States—by glossing over disagreement enough to enable politicians with conflicting (or self-contradictory) agendas to support the legislation and still claim victory.

The pendulum swings: 1968-1988


The tension between assimilationism and multiculturalism became increasingly pronounced during the twenty years following the enactment of Title VII. As one view or the other gained ground, the emphasis of the law changed. Congress, with each reauthorisation of the Bilingual Education Act and with the adoption of related legislation, responded to the shifts in public opinion, to the desires of successive presidents, and to the decrees of federal courts.


Within a couple of years of Title VII’s enactment, federal policy already had begun to ease away from a strictly transitional conception of bilingual education. As early as 1970, the US Office of Education declared that the ‘[s]tudy of the history and culture associated with a student’s mother tongue is considered an integral part of bilingual education’
—a minor display of regulatory license, since the Bilingual Education Act actually lists bilingual education programs separately from history and culture programs as two distinct candidates for federal funding.
 A year later, the Department of Health, Education, and Welfare (HEW) went slightly further in its instructions to school districts applying for Title VII grants, warning: ‘It must be remembered that the ultimate goal of bilingual education is a student who functions well in two languages on any occasion’.
 Under these regulations, an educational program that helped a student achieve full English proficiency presumably would not be entirely acceptable unless it also preserved the student’s native language capabilities.

The Supreme Court weighs in


The year 1974 witnessed both a resurgence of the pedagogical rationale for bilingual education and an entrenchment of the notion that federal policy should promote cultural preservation. The year opened with the announcement of the Supreme Court’s decision in Lau v. Nichols, in which the justices unanimously ruled that the San Francisco school district had violated the civil rights of its Chinese-American students by offering them instruction only in English.
 The motive for the decision was entirely pedagogical: the Court agreed with an amicus curiae, or ‘friend of the court’ brief filed by Solicitor General Robert H. Bork on behalf of President Richard Nixon, which argued that students cannot be said to have equality of educational opportunity simply because they have access to the same tangible resources if some of them lack the ability to utilise those resources. 
 (Judge Shirley Hufstedler, a future Education Secretary who dissented when the federal Appeals Court ruled against the Chinese-American students before the case reached the Supreme Court, had made a similar argument: ‘Invidious discrimination is not washed away because the able-bodied and the paraplegic are given the same state command to walk’.)


Although the plaintiffs in the case had claimed that failure to provide bilingual education was a violation of the Constitution’s guarantee of  ‘equal protection of the laws’,
 the Court chose to base its decision on Title VI of the 1964 Civil Rights Act, which prohibits federally-funded programs from discriminating ‘on the ground of race, color, or national origin...’.
 Justice William O. Douglas, writing for the Court majority, cited 1970 HEW regulations which interpreted the Civil Rights Act as requiring a school district to ‘take affirmative steps...to open its instructional program’ to students whose language background prevents them from participating fully in English-only schooling.


The Supreme Court in Lau tried to dodge the dispute over whether bilingual education is essential in order to facilitate learning by linguistic minorities. ‘No specific remedy is urged on us’, Justice Douglas wrote: 

Teaching English to the students of Chinese ancestry who do not speak the language is one choice. Giving instructions to this group in Chinese is another. There may be others. Petitioners ask only that the Board of Education be directed to apply its expertise to the problem and rectify the situation.


Opponents of bilingual education have seized on this passage as evidence that federal policy need not prefer bilingual instruction to alternative programs.
 But advocates maintain that the Court’s reasoning implicitly favours bilingual instruction. In testimony before a congressional committee following the Lau decision, Ling-Chi Wang argued that the ‘meaningful education’ and ‘effective participation in educational programs’ mandated by the Court ‘could be achieved only through comprehensible bilingual instruction given by bilingual teachers’.
 The National Council of La Raza likewise contends that the Court’s ‘description of a school district’s responsibilities certainly created a presumption in favor of bilingual education’.


Federal government officials seemed to agree with this understanding of the Court’s mandate. Despite Justice Douglas’ effort to tiptoe around the question of methodology, Education Commissioner Terrel Bell issued guidelines in 1975 interpreting the Lau decision as requiring bilingual instruction in any school with at least twenty students from the same minority language background.
 The guidelines, known as the Lau Remedies, delineated three acceptable educational approaches: transitional bilingual education, ‘Bilingual/Bicultural’ programs, and ‘Multilingual/Multicultural’ programs.
 Bilingual/Bicultural programs are defined as educational programs that incorporate native-language instruction and cultural enrichment along with English-language development, so that ‘[t]he end result is a student who can function, totally, in both languages and cultures’.
 Because the Lau Remedies never were published and made available for public comment, they lacked the force of legal regulations, but the federal Health, Education and Welfare Department’s Office of Civil Rights nevertheless used them to negotiate 359 Lau compliance plans with school districts nation-wide between 1975 and 1980.


The Supreme Court’s decision in Lau v. Nichols supported the interpretation of bilingual education as a compensatory educational program as opposed to a linguistic enrichment program. But the HEW guidelines issued in response to Lau did just the reverse. William Bennett, President Reagan’s Education Secretary, complains that the Lau Remedies marked a departure from the policy of viewing bilingual education merely as a transitional tool, with HEW ‘increasingly emphasiz[ing] bilingual education as a way of enhancing students’ knowledge of their native language and culture’.
 A 1977-78 American Institutes for Research study confirmed this trend, concluding that bilingual education programs were more likely to focus on linguistic enrichment than on facilitating a transition to English-speaking classrooms.

Congress shifts stances


While the 1974 Lau ruling had set in motion a process that began with the affirmation of bilingual education as a pedagogical tool and metamorphosed into a federal policy of cultural preservation, the Congress was moving along a parallel track. Congress was unusually preoccupied with bilingual education in 1974, enacting at least three separate bills related to language education and cultural preservation. The first, the Ethnic Heritage Program, provided funding for programs designed to enable students ‘to learn about the nature of their own cultural heritage, and to study the contributions of the cultural heritage of the other ethnic groups of the Nation’.
 The second, the 1974 reauthorisation of the 1968 Bilingual Education Act, abandoned Title VII’s ostensible pedagogical neutrality and required schools receiving grants to provide native language instruction ‘to the extent necessary to allow a child to progress effectively through the educational system’.
 And the third, the Equal Educational Opportunities Act (EEOA), required every educational agency ‘to take appropriate action to overcome language barriers that impede equal participation by its students in its instructional programs’.


The Multiethnic Heritage Act reflected Congress’ increasing sympathy for cultural pluralism as an alternative to melting pot liberalism—a sympathy apparent in the reauthorisation of Title VII as well. In addition to mandating native-language instruction and dropping the requirement that Title VII programs serve predominantly lower-income students, the 1974 Bilingual Education Act indicated that school districts should design bilingual curricula that were sensitive to the cultural heritage of the enrolled students.
 Even before HEW had issued its Lau Remedies favouring linguistic and cultural enrichment, the Congress had begun to move the Bilingual Education Act away from a rigidly assimilationist interpretation.


Even this small movement, though, was rationalised on educational grounds rather than cultural ones. Few supporters of the 1974 reauthorisation bothered arguing that cultural preservation was a legitimate and important state undertaking. Instead, the shift toward increased emphasis on native-language instruction was justified as a pedagogical necessity. Testifying at a congressional subcommittee hearing in 1974, a Navajo school board secretary from New Mexico enlisted the ‘transferability’ theory that had been used in 1967 to justify native-language instruction, arguing that ‘through experience we know we need to fully understand our first language and culture in order to comprehend the universal language’.
 Unlike in 1967, however, the 1974 reauthorisation of Title VII explicitly embraced this theory, noting in its opening section ‘that a primary means by which a child learns is through the use of such child’s language and cultural heritage’.
 So although the 1974 law was perhaps more supportive of bilingual instruction than was its 1968 predecessor, its support was rooted purely in educational objectives and in assimilationist motives: the conference committee report on the bill specifically denied that the law's goal is the creation of a ‘bilingual society’


By embracing bilingual education but insisting that it serve purely academic purposes, the 1974 reauthorisation of Title VII succeeded in leaving people at both ends of the ideological spectrum dissatisfied. Even as William Bennett was criticising the pendular swing toward enrichment programs,
 James Lyons was bemoaning the continued perception of bilingual education as remedial. They both had a point: the new law defined bilingual education more rigidly than it previously had and with more emphasis on the native language and culture, but it stressed a strictly transitional agenda. In one example of the type of compromise that was likely to leave contending advocates equally displeased, the law allowed schools to enrol a small number of native English-speaking students in its bilingual programs, ‘in order that they may acquire an understanding of the cultural heritage’ of their language-minority peers, but cautioned that ‘[i]n no event shall the program be designed for the purpose of teaching a foreign language to English-speaking children’—a bow to the cultural importance of bilingual education with a simultaneous rejection of two-way programs that seek to produce fully bilingual students.
 Again, such is the nature of legislative bargaining, that forces on either side of the political battlefield can come away feeling wounded.


Unlike Title VII, which merely provides financial incentives to school districts to offer bilingual instruction, the Equal Educational Opportunities Act required schools to take account of the educational needs of LEP students. The EEOA essentially codified into law the Supreme Court’s Lau opinion, by obligating school districts to provide language-minority students with curricula and resources tailored to their level of English proficiency. Where the Bilingual Education Act is discretionary—it applies only to school districts that successfully seek Title VII grants—the EEOA and Lau impose an affirmative burden on public school districts.
 As a result, the civil rights directives embodied in the EEOA and Lau have somewhat broader implications than does the language of the Bilingual Education Act. 

Moving forward to the past


Because the mandates of the Equal Educational Opportunities Act (unlike the policy preferences of the Bilingual Education Act) apply to all school districts, court rulings on bilingual education since 1974 have centred on the EEOA rather than on Title VII. And while the Bilingual Education Act can be adjusted from time to time to suit Congress’ prevailing preference for either melting pot liberalism or cultural pluralism, the EEOA adopts a solidly academic agenda, leaving little room for adjustment. These two factors—the universal applicability of the EEOA and its grounding in academic aspirations—may explain the tendency of the judiciary in the late 1970s to favour transitional bilingual education programs instead of cultural enrichment.


A series of federal court rulings in 1978 reversed the already tepid trend toward cultural enrichment that had begun with the 1974 Bilingual Education Act and the 1975 Lau Remedies. In Cintron v. Brentwood Union Free School District, a federal district court in New York held that the EEOA and the 1964 Civil Rights Act require schools to offer a program that is ‘both bilingual and bicultural’, but it expressly rejected language maintenance programs, calling them ‘a perversion of the purpose and a misuse of funds’.
 The same court seven months later held in Rios v. Read that bilingual education as required by the EEOA is a strictly assimilationist endeavour,  in which ‘[t]he bicultural element is necessary only to enhance the child’s learning ability. The purpose is not to establish a bilingual society’.
 What’s more, the court denied that the Lau Remedies preferred linguistic maintenance to transitional bilingual education.
 


In both Cintron and Rios, the district court directed school districts to offer bilingual instruction, even as it declined to support language enrichment. But in Guadalupe Organization, Inc. v. Tempe Elementary School District No. 3, a federal appeals court in the Southwest upheld an Arizona school district’s approach to educating limited English-proficient Mexican-American and Yaqui Indian school children—an approach which consisted of remedial English-only instruction, with no native-language component at all. Bilingual instruction, the court ruled, is not required by either the 1964 Civil Rights Act or the 1974 Equal Educational Opportunities Act, so long as a school district offers some form of educational program directed at LEP students.
 


The Guadalupe decision did not forbid either transitional bilingual education or bilingual maintenance programs. It simply held that school districts were under no Constitutional or statutory obligation to offer these programs—’Such matters are for the people to decide’.
 Furthermore, the legal impact of the Guadalupe, Rios, and Cintron decisions was confined to the particular geographical regions under the jurisdiction of the federal district courts in question, because the cases never reached the Supreme Court. Nonetheless, district and appellate courts do take notice of the logic driving judicial decisions outside of their jurisdiction, and these rulings were evidence that the policy pendulum had begun to return to a position of relative hostility toward language enrichment and cultural preservation. 


The ritual of reauthorising Title VII was repeated in 1978, and the resulting legislation reflected this trend away from linguistic maintenance. With President Jimmy Carter (who was relatively sympathetic to bilingual maintenance) insisting that ‘I want English taught, not ethnic culture’,
 the Congress produced a bill specifying that native-language instruction was to be used only to help students ‘to achieve competence in the English language’.
 Federal policy now embraced transitional bilingual education and rejected enrichment in its most certain terms to date, providing no funds for language maintenance.
 Even the good news from the perspective of cultural preservation was tenuous: the 1978 Title VII amendments relaxed the virtual ban on two-way programs, allowing native-English speakers to constitute up to 40% of a bilingual class, but only for the purpose of helping LEP students learn English—the goal was not to develop bilingualism among all students but to promote English proficiency within a racially integrated classroom.

Inching away from native-language instruction


During the 1980s, all three branches of government solidified this trend toward assimilationism and even moved away from native-language instruction as a transitional tool. The courts mandated a return to the flexibility that was built into the original 1968 Bilingual Education Act even as Congress worked in tandem with the normally deregulatory Reagan administration to tighten up the definitions of programs eligible for Title VII funding. In two 1981 cases, Texas courts found reason to doubt the continued vitality of the Supreme Court’s 1974 Lau decision, but they had little difficulty finding alternative rationales for directing school districts to offer some form of remedial language instruction. 


A central assumption of Lau was that discriminatory impact constituted evidence of illegal action even in the absence of discriminatory intent. That is, if language-minority students in a school district are unable to enjoy the same educational opportunities as their English-speaking peers, then the district is in violation of their civil rights—regardless of the reason for the students’ difficulty. But this assumption was called into question by the Supreme Court when it ruled in 1976 that discriminatory intent was necessary to establish a violation of the Constitution’s Equal Protection clause,
 and when it further held in 1978 that the Equal Protection clause was ‘coextensive’ with Title VI of the 1964 Civil Rights Act.
 The Equal Protection clause prohibits States from engaging in discrimination; the Supreme Court interpreted the Civil Rights Act as applying the very same prohibition to public and private institutions receiving federal funds. Thus, the 1976 interpretation of the Equal Protection clause as requiring discriminatory intent could be read to apply equally to the Civil Rights Act.


Under this interpretation, a federal district court in Texas held in United States v. Texas that Lau was ‘obsolete, insofar as it found a violation of Title VI [of the Civil Rights Act] merely on proof of discriminatory impact without any showing of discriminatory intent...’.
 But because the Equal Educational Opportunities Act of 1974 essentially had enacted Lau into law, the court still managed to rule on the basis of the EEOA that ‘[b]ilingual instruction must be provided to all Mexican-American children of limited English proficiency in the Texas public schools’.
 In another Texas case, Castaneda v. Pickard, the federal Appeals Court similarly questioned the validity of Lau but nevertheless found in the EEOA an obligation to offer language remediation.
 Castaneda also echoed the experimental attitude that surrounded the enactment of the 1968 Bilingual Education Act, arguing that the EEOA was not intended ‘to require local educational authorities to adopt any particular type of language remediation program’.
 The court was not completely neutral in its acceptance of program flexibility, though: it weighed in prominently on the side of remedial or transitional programs by ruling that the EEOA ‘clearly contemplates...provision of a program placing primary emphasis on the development of English language skills...’.
 The specific design of the program was left to the discretion of individual school districts, but the court articulated three standards that any such program must meet: first, it must be ‘informed by an educational theory recognized as sound by some experts in the field or, at least, deemed a legitimate experimental strategy’; second, it must be structured in a manner ‘reasonably calculated to implement effectively’ this theory; and third, it must be adapted or replaced if it proves ineffective after a reasonable trial period.


Ever since the 1974 reauthorisation of Title VII had replaced the 1968 Bilingual Education Act’s experimental approach with a specific endorsement of bilingual education programs, federal policy had either implicitly or explicitly favoured bilingual instruction as the methodology of choice for educating linguistic minorities. Naturally, there were some exceptions to this trend, as the Guadalupe ruling in support of English-only remedial instruction suggests. But for the most part, the dialectic that played out in the courts and the Congress was between transitional bilingual education and bilingual maintenance, with the former generally winning at least the rhetorical battles, as policymakers cautiously used pedagogical rather than cultural arguments to justify bilingual instruction. In the 1980s, however, the sanctity of bilingual instruction ceased to be assumed. The flexibility of approach that the appeals court endorsed in Castaneda v. Pickard signalled a drift away from native-language instruction, and the Republican administration that governed throughout the ’80s did its utmost to solidify this change of policy direction.


President Reagan, who took office just over a week after the United States v. Texas decision was announced, opposed bilingual education for both political and pedagogical reasons. He disliked the concept of cultural preservation and distrusted bilingual education to function effectively as a transitional program. Shortly after assuming the presidency, Reagan contended that ‘it is absolutely wrong and against American concepts to have a bilingual education program that is now openly, admittedly dedicated to preserving their native language and never getting them adequate in English...’.
 Early in his term, Reagan had an opportunity to change the direction of federal bilingual education policy to suit his preferences.


A year before Reagan was elected, the Carter administration had successfully raised education to a cabinet-level concern with the 1979 establishment of the Department of Education. One of the new department’s first acts had been to issue revised Lau Regulations as a substitute for the 1975 Lau Remedies which had been withdrawn after Alaskan school districts sued HEW, claiming that the Remedies were legally unenforceable because they never had been formally published.
 Opponents of the newly-proposed guidelines complained that they were too prescriptive, in violation of the Supreme Court’s suggestion in Lau that local school districts should be free to select their preferred methodologies.
 In truth, the new regulations were more flexible than the guidelines they replaced, allowing school districts to choose between compensatory English-only and transitional bilingual instruction programs depending on the English and native-language proficiency of the students involved.
 Nonetheless, the new rules generated a storm of criticism from people who had opposed the creation of the Education Department and now thought they saw their fears of federal intrusiveness into education confirmed.
 


Thus, with Reagan entering office on a promise to get the government ‘off the backs of the people’, the moment was propitious for his Education Secretary, Terrel Bell—the same official who, as Education Commissioner, had issued the original Lau Remedies—to withdraw the proposed regulations.
 With its permissive approach, its hostility to language enrichment, and its dislike of native-language instruction, the Reagan administration presided over a precipitous decline in the federal enforcement of law designed to protect of linguistic minorities. During Reagan’s first five years in office, the Education Department’s Office of Civil Rights decreased its compliance reviews of school districts by one-ninth from the previous five years, and even with this diminished vigilance federal officials found districts non-compliant in 58 percent of their reviews.
 Lacking any guidance from Washington, school districts tended to continue following the plans they had negotiated under the old Lau Remedies.


In addition to its regulatory laxness, the Reagan administration pursued an aggressive legislative agenda designed to retreat from the last two decades of federal encouragement for bilingual education. With 1980 census data indicating that up to 5.3 million school-age children nation-wide lacked full English proficiency,
 Reagan sought large cuts in Title VII funds and succeeded in persuading the Congress in 1982 to reduce the next year’s appropriation to $134 million, down $38 million from the last year of the Carter presidency. But his attempt to reduce Title VII funds to $94.5 million failed to win congressional approval in 1983 and again in 1984.
 In real terms, even with the Democrats controlling Congress, expenditures under the Bilingual Education Act fell by 47% during Reagan’s eight years in office, while overall federal support for education declined by 8%.
 As a result of these decreases in funding, only 32% of the grant applicants in 1985 were awarded Title VII funds, compared to an average grant rate of 50% in previous years.


With each reauthorisation of the Bilingual Education Act, the Reagan administration sought to steer federal policy further away from linguistic enrichment and, when possible, away from native-language instruction altogether. In 1982, Education Secretary Terrel Bell asked Congress to amend the Bilingual Education Act to remove the requirement that Title VII programs include native-language instruction.
 The administration also proposed in 1982 and again the following year that the law only fund programs serving ‘severely-limited’ children.
 Congress rejected each of these proposals, but in 1984 Reagan’s efforts were more fruitful.


In negotiations with supporters of bilingual education every few years, Republican efforts to sanction transitional and remedial programs produced compromises which, paradoxically, not only were more prescriptive than any previous version of the Bilingual Education Act, but also opened the door a small crack for enrichment programs. In 1984, for instance, James Lyons of the National Association for Bilingual Education succeeded in winning the first-ever mention of ‘developmental bilingual education’, or bilingual maintenance, in the law,
 along with a statement of support for two-way programs to ‘develop our national linguistic resources’.
 In exchange, though, Republicans were rewarded with a provision that set aside 4% of Title VII funds for a new category called ‘special alternative instructional programs’ (SAIPs), which would offered remedial instruction but without using language-minority students’ native tongue at all.
 The law also provided an incentive for the Reagan administration to seek increased Title VII funding in the future, by stipulating that 50% of all new funds would be reserved for SAIPs. The administration didn’t bite, though (as the figures cited above suggest), and while cultural preservation advocates could take heart at the first explicit endorsement of language enrichment since the early drafts of Yarborough’s 1967 Bilingual Education Act, it was a victory without much substance.
 The Education Department granted Title VII funds only to 18% of the bilingual maintenance programs requesting it in 1985, compared to 33% of transitional bilingual education programs and 32% of the English-only SAIPs.
 In 1986-87, Title VII funds supported 107 new and 412 continuing transitional bilingual education programs (at a total cost of about $76.3 million) and only 2 new bilingual maintenance programs serving 262 children total (funded at a meagre $255,754).


From the perspective of opponents of native-language instruction, the introduction of SAIPs into the 1984 legislation was far more significant than the inclusion of bilingual maintenance programs. With a legislative foothold established, the Reagan administration sought to expand the English-only remedial language instruction supported by Title VII. In 1986, Education Secretary William Bennett proposed to lift the 4% cap on SAIP funding,
 and Reagan’s budget request for that year included zero funding for bilingual maintenance education.
 Congress ignored these overtures, but reconsidered in 1988 and lifted the 4% cap while also increasing Title VII funds by $10 million and allocating 75% of that money to English-only programs,
 along with up to 25% of the total Title VII budget.
 The following year, the Education Department predicted that it would provide between $12 and $24 million in grants to English-only SAIPs, and neglected even to invite applications for bilingual maintenance programs.

State of the debate: federal policy today


Between 1980 and 1990, the number of school-age language minorities in the United States increased from 4.6 million to 6.3 million.
 During the same time, the number of monolingual English-speaking children decreased by 8%.
 But the Reagan administration’s opposition to language enrichment and indeed to any native-language instruction clearly has left its mark. The decision in 1982 not to issue revised Lau regulations left the Education Department’s Office of Civil Rights to pursue claims of educational neglect on an ad hoc basis.
 Today, more than a quarter of the students defined by the federal government as ‘limited English proficient’ receive no formal language instruction.
 The National Association for Bilingual Education reports data indicating a 300% overrepresentation of language minorities in classes for students with learning disabilities.
 One would think, looking at these figures, that the only thing that has changed since 1967 is the sheer number of students in need of special language instruction.


President Clinton is more sympathetic to bilingual education than were his Republican predecessors, and this sympathy has manifested itself in steadily increasing levels of federal funding for bilingual education (see Graph 4-1). Congressional appropriations for bilingual education grew from $203 million in 1991 under President Bush to $245 million under Clinton for 1995, the last fiscal year the Democrats controlled the Senate and House of Representatives. Even since the GOP take-over, the Clinton administration has succeeded in winning significant spending increases: Despite Republican sabre-rattling and the political usefulness of race-based ‘wedge issues’ in a presidential election year, the fiscal year 1997 budget that passed the Senate in October of 1996 increased the appropriation for bilingual and immigrant education programs by 40%, to $262 million.
 And by 1998, the appropriation reached $354 million. 
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Still, federal bilingual education spending remains a tiny fraction of total federal education spending, and an almost negligible percentage of overall elementary and secondary education budgets (see Graph 4-2). Furthermore, this increased spending has coincided with a strengthened emphasis on assimilationism rather than cultural pluralism. The 1998 appropriations bill sought to steer federal policy toward assimilationism by mandating that ‘the Department of Education should only support instructional programs which ensure that students completely master English in a timely fashion (a period of three to five years) while meeting rigorous achievement standards in the academic content areas’.


The decades-old duet between transitional bilingual education and bilingual maintenance programs continues, and scepticism or outright antagonism toward bilingual education remains palpable in the political forum. No less than eight bills were introduced in the 1995-96 Congress to end bilingual education and establish English as America’s official language. Perhaps recognising that these bills had no chance of enactment, Republicans also presented a budget in 1995 that would have reduced bilingual education funding from $195 million to $53 million.
 In the end, though, the appropriation actually was increased, perhaps affirming Nathan Glazer’s 1980 observation that bilingual education ‘seems to be well established...and more likely it will be expanded’ than reduced.


Most opponents of bilingual education have failed utterly to end federal Title VII funding or even to reduce it, and they have had to content themselves with trying to direct ever more of the funds toward transitional programs (rather than bilingual maintenance) or even to English-only SAIPs. In California in 1998, however, bilingual education met its strongest challenge to date. A politically ambitious Republican businessman named Ron Unz almost single-handedly financed a state-wide initiative to virtually end bilingual education in California public schools.
 The initiative, Proposition 227, abandons the traditional three-year transitional period and instead requires one year of English immersion, with all subjects taught in English. Parents desiring alternative approaches would have to petition for exemptions.
 Despite heavy spending by opponents of the measure, voters passed Proposition 227 by a margin of 61-39 on 2 June 1998.
 The measure even won the support of 37% of Hispanic voters, reflecting the degree to which they want their children to learn English (see chapter two) and the extent to which the California public school system fails to meet this goal.
 (Whether this is the fault of bilingual education itself, however, is debatable. In fact, qualified teachers are in such short supply that bilingual education prior to Proposition 227 served only 30 percent of California’s LEP students. By default, the remaining 70 percent were enrolled in precisely the type of English-immersion that the Unz initiative requires.
 If Hispanic parents were unhappy with the previous system, it seems unlikely that the Proposition 227 will alleviate their concerns.)


The impact of Proposition 227, however, may be smaller than its advocates triumphantly claimed. For one thing, civil rights groups (among them the Los Angeles branch of Martin Luther King’s Southern Christian Leadership Conference) filed suit against the measure the day after the election, and although a federal judge refused to forestall implementation of Proposition 227, further legal challenges are in the works.
 Secondly, the persistent political strength of bilingual education advocates was demonstrated by the fact that the only major political figure in California to support Proposition 227 openly was Governor Pete Wilson,
 whose most recent political successes had come at least partially from his conservative stands on civil rights issues (he fought in 1994 to deny educational benefits to the children of illegal immigrants and in 1995 to end affirmative action in the State university system). Moreover, Wilson’s term ended in 1998, so he knew he would not face California voters again (after a 1996 presidential campaign that never got off the ground, Wilson decided in 1999 not to run again). President Clinton quickly denounced Proposition 227,
 and even Dan Lungren, the right-wing Republican candidate to succeed Governor Wilson, vocally opposed it.
 Third, due to ambiguous phrases in the new law and a reluctance on the part of bilingual educators to move students too quickly into English-only classrooms, widespread compliance with Proposition 227 will likely be slow in coming. By October of 1998 most Los Angeles schools were still using bilingual education for up to forty percent of their LEP students.


Finally, there is not yet any clear evidence that other states are eager to follow California’s lead by ending bilingual education. The day after the June 1998 election, New Jersey took several steps to strengthen bilingual education, including extending it to children three years old. In Connecticut, a task force appointed to examine bilingual education seemed likely to recommend that the State experiment with bilingual approaches that have worked elsewhere. And New York education officials signalled their intention to bolster bilingual education by training more teachers and by permitting some crucial examinations to be administered in languages other than English.
 Even in the Southwest, the Unz initiative is unlikely to be contagious. Texas Governor George W. Bush, his eyes firmly set on the White House, has opposed English-only proposals. And in one south-western State, New Mexico, not just bilingual education but bilingual maintenance remains deeply rooted. It is to that State that we turn next.
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Graph 4-1. Federal funding for bilingual education, in millions of dollars: 1970 to 1995.
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